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IN SUPPORT OF PBTITION FOR RQLB MAKING

McCaw Cellular Communications, Inc. ("McCaw") 1/, by its

counsel and pursuant to Sections 1.405 and 1.04 of the Federal

Communications Commission's ("FCC") Rules, hereby submits these

comments in support of the Petition for Rule Making filed by

Cellular Telecommunications Industry Association ("CTIA n
) on

December 22, 1994. 2 / CTIA has asked the Commission to initiate

a rule making to consider preempting state and local regulations

that have the purpose or effect of prohibiting or unduly impeding

the placement or construction of tower site facilities used to

provide commercial mobile radio services ("CMRSII). McCaw agrees

that there is a substantial and immediate need for Commission

action to preempt the growing patchwork of state and local cell-

siting restrictions that are impeding the development of the

national telecommunications infrastructure.

1/

2/

McCaw is a wholly-owned subsidiary of AT&T Corp.

See Public Notice, Report No. 2052 (reI. Jan. 18, 1995).



Introduction and S'P"'ry

McCaw currently provides cellular service to over 3 million

subscribers making it the nation's largest cellular carrier.

Additionally, McCaw is the country's fifth largest provider of

wireless messaging services and, through its SUbsidiary Claircom

Communications Group, L.P., is one of the nation's three

commercial air-ground providers. McCaw also holds a nationwide

narrowband PCS license, and its affiliate, AT&T Wireless PCS,

Inc., is an active bidder in the ongoing broadband PCS MTA

auction.

From its unique vantage point as a national provider of

diverse wireless communications services, McCaw has observed in

recent years an alarming increase in the number and variety of

state and local regulatory constraints that have the purpose or

effect of preventing or substantially hindering the installation

of cell-site facilities essential to the provision of innovative,

efficient and economical CMRS services. This patchwork of

restrictions has reached critical proportions. It poses a

serious threat to the continued vitality and development of the

national wireless infrastructure and the emergence of future

wireless telecommunications services. Appropriate Federal

guidelines are necessary now to eliminate unreasonable cell-site

restrictions and ensure the growth of CMRS services. The

Commission should act swiftly to initiate a rule making to

preempt state and local regulatory practices that have the

purpose or effect of preventing or unduly impeding the location,
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construction, modification or operation of CMRS cell-site

facilities.

I. State and Local Cell-Siting Restrictions are Impeding
the Develqpaent of Wireless Cam-upications Services

Unquestionably, the nation stands poised on the threshold of

a wireless communications revolution. The past several years

have witnessed extraordinary growth in consumer demand for

innovative, efficient and economical commercial mobile radio

services, including cellular, messaging, SMR, and BSMR services.

For example, CTIA reports that as of December 1991, there were

approximately 7.5 million cellular subscribers nationwide. 3 / As

of June 1994, that figure had soared to more than 19 million

subscribers, an increase of over 375 percent. 4 / The year-end

cellular subscriber count for 1994 is expected to be

approximately 25 million. Notwithstanding this tremendous growth

rate, the anticipated 1994 year-end subscriber figure represents

a relatively low nationwide cellular penetration level of

slightly less than 10% of the U.S. population. Clearly, there is

substantial room for new entrants and additional subscriber

growth in cellular and other CMRS services.

With increased subscriber levels and traffic volumes, there

has been an accelerating demand for channel capacity that has

generated a critical need for additional cell-sites. CTIA has

estimated that as of December 1991, there were 6,685 cell-sites

3/ CTIA Industry Mid-Year Data Survey (June 3D, 1994).

4/ Id.
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nationwide. s / As of June 1994, that number had nearly trebled

to approximately 15,000. Importantly, CTIA has reported that

cellular carriers may require 15,000 new cell-sites over the next

10 years to complete their coverage and meet anticipated

demand. 6/ Unquestionably, the emergence of new wireless

services (~, broadband PCS, narrowband PCS, ESMR) will

heighten this demand for cell-sites. Indeed, CTIA has projected

that as many as 100,000 additional cell-sites may be required for

the roll-out of PCS. 7 / Thousands more will be needed for ESMRs

and other innovative wireless services.

Meanwhile, restrictive state and local regulations are

acutely constraining and delaying the construction and

modification of essential cell-sites, and increasing the costs of

acquisition, approval and installation of such facilities.

Virtually every community in the nation has certain zoning and

other land use restrictions that must be satisfied before cell­

site facilities can be constructed or modified. S/ Frequently,

5/ Id.

6/ ~ CTIA Reinventing Competition. The Wireless Paradigm
and the InfOrmation Age at 13.

7/ Id. Cell-sites are as varied as the needs they serve.
McCaw's sites range from 10 inch in-building micro cells to 500
foot radio towers located in remote, rural areas. Power levels
of these facilities range from 0.1 Watts for microcells to 500
Watts for rural facilities.

S/ For example, in the South Florida market (Broward and
Dade Counties), there are approximately 55 different
municipalities, each with their own zoning and land use codes.
A determination by anyone of them is usually insignificant to
the others.
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wireless communications uses are not contemplated by local

ordinance and are prohibited, thereby requiring special use

permits or variances. Increasingly, these restrictions and

requirements are being used to thwart the efforts of carriers to

add new cell sites, sectorize cells and add channels to existing

facilities necessary to accommodate the rapidly expanding public

demand for CMRS services. Often, restrictions take the form of

land use development codes (~, platting requirements,

development review procedures), zoning ordinances (~,

allowable use regulations, height limitations, discriminatory

tower use provisions), construction moratoria (which prohibit new

construction) and other similar policies that directly prohibit

the construction or modification of cell-site facilities.

In other cases, restrictions arise from practices or

procedures that have the effect of hindering or preventing cell-

siting efforts by imposing complex licensing, waiver and

exemption requirements, multiple levels of review, restrictive

technical or operational parameters, burdensome taxes or

"surcharges9 /" and other significant hurdles that significantly

increase cell-siting costs and impose substantial delay.

Frequently, such regulations are developed as a political

response to the unfounded claims of a few vocal constituents who

9/ For instance, some jurisdictions impose registration or
fee requirements for cell-site installation and "monitoring." In
one Florida community, local officials are presently
contemplating an ordinance that would require the placement of
cell-sites on municipal property, and would impose a land use
charge equivalent to a certain percentage of the carrier's
revenues.
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wrongly assert that the low-level electromagnetic radiofrequency

("RF") emissions generated by cell-sites pose a health risk to

the community. Although these charges are firmly belied by

exhaustive studies, expert testimony and the Commission's own

determination that cellular facilities operate far below the

well-established Federal limits for RF radiation, an increasing

number of states and localities have established their own

standards for RF regulation. 10 / In several jurisdictions where

McCaw operates (~, Seattle, Washington, and Portland, Oregon),

there are not one but three sets of separate, overlapping

standards for assessing RF exposure from transmission facilities

Federal, county and municipal.

Significantly, as cellular and other wireless services have

become more widely available, they have proven to be invaluable

enhancements to personal and public safety. For instance,

cellular service has consistently demonstrated its utility as a

critical communications link during widespread disasters such as

the Miami hurricane and the California forest fires and

10/ In response to the Commission's Notice of Proposed
Rulemaking in the Matter of Guidelines for Evaluating the
Environmental Effects of Radio fregyency Radiation, ET Docket No.
93-62, 8 FCC Red 2849 (1993), McCaw urged the Commission to
preempt state and local oversight of RF emissions associated with
cell-sites. See Comments of McCaw Cellular Communications, Inc.,
in ET Docket No. 93-62 (filed Jan. 25, 1994) at 17-31
(hereinafter "McCaw RF Comments"). In a pending petition for
rule making, the Electromagnetic Energy Alliance ("EEA") has
asked the Commission to initiate a proceeding to consider rules
preempting state and local oversight of RF exposure from cellular
facilities. See Petition For Further Notice of Proposed
Rulemaking in ET Docket No. 93-62, filed by the Electromagnetic
Energy Alliance (Dec. 22, 1994). McCaw supports the EEA's
proposal.
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earthquakes. Moreover, cellular is also widely used on the

nation's roadways to report accidents and seek assistance, and in

remote locations where other communications services are

unavailable. In recognition of the increasingly vital role that

wireless services play in promoting the public health and safety,

members of the public safety community routinely support

carriers' efforts to obtain local approval for new or modified

cell-sites.

Regardless of whether states and localities establish

regulations that directly limit transmission facilities or

whether they engage in practices that indirectly have the same

effect, these constraints hobble the ability of CMRS providers to

respond to the ever expanding and changing consumer demand for

mobile radio services, and increase the costs to the pUblic of

providing such services, thereby frustrating the important

Federal interest in ensuring the growth and development of a

truly competitive, ubiquitous, economical wireless

telecommunications infrastructure.

II. Pederal Pree.ption of State and Local Cell-Siting
Regulations Is Both Necessary and Appropriate

As articulated in greater detail by CTIA, the Communications

Act plainly contemplates that disparate state and local cell-site

regulations can and should be preempted. In enacting Section

332(c) of the Communications Act, Congress deliberately

established a uniform Federal framework for the regulation of

CMRS because it found that mobile services "by their nature,
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operate without regard to state lines as an integral part of the

national telecommunications infrastructure."ll/ Lawmakers also

recognized that a patchwork of disparate state and local

regulatory hurdles would hinder and undermine the growth and

development of wireless communications services. 12 /

Although the House Report identifies "facilities siting

issues (~, zoning} II as an example of "terms and conditions"

that were left to the general regulatory purview of the states,

this exemption should be construed narrowly in a manner that

advances rather than impedes Congress's express desire to

eliminate unwarranted regulatory burdens and encourage the growth

and development of mobile services. Federal lawmakers surely did

not contemplate that states and localities should be permitted to

eviscerate the clearly articulated goals of Section 332(c)

through the unfettered exercise of zoning authority. Such a

result would be fundamentally inconsistent with Congress'

objective of removing state and local regulatory barriers to the

growth and development of wireless services.

Even apart from the mandate of Section 332(c), both the

Commission and the courts have long recognized that the

Commission has the authority -- and, indeed, the obligation -- to

preempt inconsistent state and local regulations that frustrate

11/ H.R. Rep. No. 111, 103d Cong., 1st Sess. 260 (1990)
("House Report ll

) •

12/ See H.R. Rep. No. 213, 103d Cong., 1st Sess. 490 (1990)
(IIConference Report ll

) (intent of revised Section 332 is to
"establish a Federal regulatory framework to govern the offering
of all commercial mobile services") (emphasis supplied).
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important Federal objectives. 13 / The Commission's prior actions

preempting local zoning and other regulations pertaining to

receive-only satellite earth stations,14/ and amateur radio

towers,lS/ provide solid precedent for preemption of cell-siting

regulations that implicate similar, significant Federal

considerations. 16/

McCaw recognizes that states and localities play an

essential role in resolving local zoning and other land use

issues that implicate genuine health, safety and welfare

concerns. However, the Commission needs to prescribe rules that

strike a reasonable balance between the legitimate exercise of

local regulatory authority on the one hand, and the general

public interest in ensuring that incumbent wireless providers and

new competitors have the ability to develop and improve their

facilities without irresponsible local jurisdictions imposing

undue costs and delay.17/ A uniform Federal regulatory

13/ See ~, Louisiana Public Service Commission v. FCC,
476 U.S. 355, 374 n. 4. (1986); American Broadcasting Co. v. FCC,
191 F.2d 492 (D.C. Cir. 1951).

14/ Preemption of Local Zoning or Other RegUlation of
Receive-Only Satellite Earth Stations, 59 Rad. Reg. 2d (P&F)
1073, recon. denied, 61 Rad. Reg. 2d (P&F) 608 (1986).

15/ Federal Preemption of State and Local Regulations
pertaining to Amateur Radio Facilities, 101 FCC 2d 952 (1985).

16/ See Petition of CTIA at 14-16.

17/ See e.g., Remarks of Commissioner Rachelle Chong to the
Cellular Telecommunications IndustkY Association, New Orleans, LA
(Feb. 1, 1995) at p. 7 (II [t]he FCC must balance the federal
interest in ensuring the development of a competitive, efficient
mobile services infrastructure against the legitimate interest of

(continued ... )
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framework should respect the reasonable and legitimate needs of

local officials to regulate facilities citing issues, but at the

same time ensure the elimination of burdensome local regulatory

practices that frustrate Federal objectives.

Generally, this framework should seek to preempt state and

local regulations that prohibit or have the effect of prohibiting

the construction or modification of cell-site facilities by

imposing undue costs, delay or operational limitations. Federal

regulations should preempt state and local authorities from

regulating facilities used to provide commercial mobile radio

services to the extent such regulation unduly delays the

placement, construction, modification or operation of such

facilities; imposes undue costs, surcharges or expenses; or

prohibits or has the effect of prohibiting the provision of

service at a carrier's chosen level of coverage and quality.

Described below are various examples of recent regulatory

actions that have prevented or unduly delayed the construction of

additional cell-sites necessary to improve and expand wireless

service. They exemplify the various types of disparate state and

17/( ..• continued)
local governments in regulating local zoning matters .... " "[A]t
a minimum, the Commission must enunciate in no uncertain terms,
the important federal interest in ensuring the development of a
nationwide mobile services infrastructure"); Remarks of FCC
Chairman Reed H. Hundt to the Cellular Telecommunications
Industry Association New Orleans, LA (Feb. I, 1995) at p. 11 ("At
the local level, we need to ensure that local zoning restrictions
do not derail the build-out [of new wireless services] .... "
"[I]f a truly ubiquitous competitive wireless market is to
develop, the industry cannot be held up by occasionally
irresponsible local zoning boards") .
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local cell-siting constraints that would be eliminated by

adoption of uniform Federal regulations consistent with the

general principles outlined above. This list is by no means

exhaustive; it is merely illustrative of the types of disparate,

state and local regulatory barriers that, if left unchecked, will

continue to frustrate Federal objectives by obstructing the

installation and modification of cell-sites and ultimately

imperiling the continued vitality and development of our nation's

wireless telecommunications infrastructure.

ZONING REGULATIONS THAT HAVE PREVENTED OR DELAYED NEW CELL-SITES

Village of Tarrytown. New York - Village officials adopt
restrictive zoning ordinance after local courts repeatedly
invalidate cell-site construction moratoria.

• In direct contravention of Federal policies favoring the
introduction of new, competitive cellular services, the
Village of Tarrytown adopted a local zoning ordinance in
December 1994 that effectively prohibits the construction of
new cell-sites necessary for the entry and development of
new cellular service.

Prior to adoption of the zoning ordinance, Cellular
Telephone Company ("CTC"), McCaw's New York, NY MSA
licensee, had been forced to undertake costly legal action
to have two separate but virtually identical cell-site
construction moratoria declared invalid, null and void.
Nonetheless, despite a series of jUdicial rulings declaring
the moratoria invalid, local officials purported to extend
the terms of both moratoria through December 20, 1994.
Then, on December 21, 1994, the Village adopted an amendment
to its zoning code purporting to regulate the installation
of new cellular antennae and limiting their number to the
Village's "fair share" by employing a complicated ratio of
the Village's land area to that of all of Westchester
County. Application of this ratio has precluded CTC from
constructing its proposed cell-site, and has effectively
prohibited the entry of new CMRS services to the Village and
surrounding community. The ordinance has the effect of
prohibiting existing CMRS providers from expanding beyond
current levels of service.
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CTC is currently challenging the Village ordinance and must
await yet another court determination before proceeding with
construction. Tarrytown officials have thus succeeded for
over a year now in using their local zoning powers to
prevent CTC from improving and expanding its cellular
service. Not only have these actions substantially delayed
service to the pUblic, they have required CTC to incur
substantial, unnecessary cost and expense pursuing
exhaustive litigation that in each instance has resulted in
a determination adverse to the Village.

Bainbridge Island. Washington - Restrictive tower height
limitations delay introduction of competitive cellular service
for over four years.

• Interstate Mobilephone Company, Inc. ("Interstate"), McCaw's
Seattle, WA MBA licensee, has been trying to locate a cell­
site on Bainbridge Island, Washington for the past four
years, but has been denied access because of local
opposition. Opponents have submitted a petition opposing
the siting of Interstate's proposed tower, citing
aesthetic, property value and health concerns. Opponents
also have argued that cellular towers will become obsolete
when satellite links are developed. Despite widespread
public support for the site, including two hundred
signatures and endorsements from the Red Cross and the
mayor, local authorities have continued to deny Interstate
the necessary permits. The island's zoning code does not
contemplate cellular transmission facilities, so Interstate
has been told that its base station must be shorter than the
applicable forty foot height limit. Interstate's engineers
have determined that twenty-nine forty foot poles would be
required to provide adequate service to the island if tower
height is thus restricted. US West, which successfully sued
the island four years ago to construct a one-hundred foot
tower, is currently the only cellular service provider with
facilities on the island.

Village of Mamaroneck. New York - Zoning ordinance imposes cell­
siting limitations that hinder effective service.

• In July of 1994, the Village of Mamaroneck amended its
zoning ordinance to prohibit more than one cellular antenna
from being located on any building or structure.

New Jersey - Proposed legislation would disrupt vital police
communications by imposing restrictions that would force the
relocation of a critical tower.

• Proposed legislation that died before passage in 1994 (but
that may be reintroduced this year) would have prohibited
the New Jersey Highway Authority from erecting or permitting
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the erection of communications tower facilities within three
hundred feet of certain residential areas. In particular,
the measure would have required the relocation of the Garden
State Communications Tower, which is located on the Garden
State Parkway near Paramus, New Jersey, within 90 days of
enactment. The tower is used for cellular communication by
NYNEX Cellular and for vital state police communications by
the New Jersey Highway Authority.

• Other proposed legislation would eviscerate CTC's status as
an essential service and require CTC to obtain a use
variance -- the most difficult and costly type of approval ­
- for each cell site not permitted by right (i.e., most
cites. )

CELL-SITING MORATORIA PROHIBIT DEVELOPMENT OF SERVICE

East Brunswick and Old Bridge, New York - Restrictive resolutions
prohibit construction of cell-sites necessary to improve and
expand service.

• Authorities in each locality passed resolutions banning
cellular communication towers within 1,000 feet of a school
or residential property and mandating that sites be at least
5 miles away from other towers. These and similar measures
in other communities have had the effect of prohibiting
entirely the build-out of essential cellular facilities.

Town of Greenburgh, New York - Moratorium adopted prohibiting
cell-site construction necessary to provide service.

• The Town of Greenburgh held a public hearing on January 25,
1995, to consider adopting a one-year moratorium on the
installation of commercial cellular antennae.

ARBITRARY CELL-SITING DETERMINATIONS IMPOSE SUBSTANTIAL DELAY

Dobb's Ferk¥, New York - Variance litigation delays construction
of essential cell-site for over three years.

• In October of 1990, CTC applied for a use variance to
construct a new cell site on an existing water tower in the
midst of hundreds of acres of woodlands that made the site
undetectable to pUblic view from virtually all vantage
points. After six separate appearances before the Zoning
Board of Appeals ("ZBA"), including submission of a detailed
cell-site assessment report and expert testimony on the
subject of RF emissions, the variance was denied in April of
1991, based, in part, on the "fears" of RF radiation
expressed by opponents of the cell-site. CTC appealed the
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decision and the court reversed the ZBA's denial in January
of 1992. Thereafter, opponents of the cell-site appealed
and CTC was forced into additional, costly litigation. In
December of 1992, almost a year later, CTC again prevailed,
this time in the appellate court. Opponents of the site
filed yet another challenge, and finally, in November of
1993, over three years after CTC's a~lication for the
variance, the Court of Appeals upheld CTC's right to
construct the proposed facility. Cellular Telephone Company
d/b/a Cellular One v. Rosenberg, 82 N.Y.2d 364 (Ct. App.
1993). Thus, for over three years CTC was prevented from
upgrading its facilities to meet the thriving public demand
for cellular service.

West Hollywood, California - Cell-siting denied despite favorable
expert testimony following assertion that RF emissions killed a
pet dog.

• In October 1993, West Hollywood officials denied a
conditional use permit that had been issued to Los Angeles
Cellular Telephone Company by the Planning Commission after
determining that "the installation of additional roof-top
microwave antennas and cellular antennas may be detrimental
to the public health and safety." Several months earlier,
the town had also denied the request of Pac Tel Cellular to
upgrade two transmission sites, again citing health
concerns. According to one press account, opposition to the
cell-sites was being led by a resident who had alleged that
"radiation from cellular antennas caused cancer that killed
one of her pet dogs and had caused three other pets to
become ill." EMF Litigation News at 525 (Nov. 1993). See
McCaw's RF Comments at p. 20 n. 59. This sort of
misinformed decision making regularly stifles McCaw's
efforts to improve and expand its cellular service.

Town of Philipstown/Cold Spring, New York - Denial of cell-siting
based upon perceived visual impact declared arbitrary and
capricious.

• CTC secured a lease to install a monopole antenna on
residential property. Earlier, CTC had spent two years
trying to locate a suitable alternative site. An
application for a special permit was requested from the
local ZBA. In the interim, a mock antenna was installed for
a two week period without receiving any complaints. Indeed,
there was nothing to suggest that residents had even
observed the antenna. Nonetheless, following a ten month
review, the ZBA denied CTC's application based on the
tower's perceived visual impact, noting that tourists might
be dissuaded from visiting Cold Spring if the antenna were
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approved. Consequently, CTC was forced to challenge the
denial. Upon review, the ZBA's decision was found to have
been arbitrary and capricious, and issuance of the permit
was ordered.

Town of Eastchester. New York - Cell-siting halted and building
permit revoked in response to local opposition.

• CTC secured a lease from the owners and a building permit
from the Town to install cellular antennae on the roof of a
residential condominium in the Town of Eastchester. As a
result of opposition, the local building inspector revoked
the building permit and issued a stop work order prohibiting
the installation of the antennae. The Town Board held a
hearing on December 20, 1994, to consider adopting a
moratorium on the approval of permits to install cellular
antennae in the Town.

Town of Southeast. New York - Local challenges delay expansion of
service.

• CTC secured a lease to place cellular antennae on the roof
of an existing commercial building. After a one-year review
before the Planning Board and ZBA, adjacent property owners
initiated a challenge to the requested approvals alleging
that health and safety factors had not been considered by
the Town. The court remanded the matter for reconsideration
due to procedural errors, but did not address the
substantive claim that health or safety issues had
purportedly been overlooked. The ZBA issued a second
approval and the adjacent property owners again challenged
the approval, alleging health and safety issues. The
proceeding is currently pending before the Putnam County
Supreme Court.

City of Yonkers. New York - Cell-siting on water tower delayed
while officials consider claims made by opponents of special
permit.

• CTC secured a lease from the City of Yonkers for space on
its water tower to install cellular antennae. Pursuant to a
local zoning ordinance, a special permit must be secured
from the ZBA and affirmed by the City Council which had
originally authorized the lease of the water tower space.
After a four-month review and pUblic hearings, the ZBA
granted the Special Permit. The City Council, while
considering whether to affirm that decision, received a
petition signed by 164 opponents of the cell-site demanding
a denial of the Special Permit based upon health and safety
issues. After several months, CTC submitted a petition with
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1000 signatures supporting approval, which was subsequently
granted.

LAND DEVELOPMENT PROCEDURES IMPOSE SUBSTANTIAL COSTS AND DELAY

Broward County. Florida - County determination requires cell­
siting proposals to be reviewed and approved by 21 different
agencies.

• Broward County officials have determined that communications
tower facilities must undergo a "Major Review" by the
Development Review Committee. This means that approximately
21 different review agencies must consider and approve a
proposed site plan along with any required paving, drainage
and landscaping proposals. This procedure, which typically
requires a 60 to 90 day review period, constitutes a
significant departure from procedures that were employed
several years ago. Those procedures allowed such facilities
to undergo a "Minor Review" that typically was accomplished
in a matter of days.

Moreover, Broward County requires in many situations that
the property for a proposed facility go through a Platting
procedure which can take up to 6 months. Often, the
property is already platted, but the original plat simply
does not indicate the use of a telecommunications facility.
County officials have taken the position that such plats
must be completely revised, which is almost as time
consuming as the actual plat process and also requires a
public hearing.

Thereafter, upon completion of the Major Review and Platting
procedures, the project must undergo yet another review
associated with obtaining a building permit, which typically
requires an additional 4 to 6 weeks. In sum, these
procedures (i.e., the Major Review, Platting and building
permit) can take eleven months per site if each step is
successful on the first hearing.

State of Washington - Unnecessary state regulation requires
unmanned equipment vaults to meet the same building standards as
mobile homes and commercial businesses.

• Cellular equipment vaults are unmanned, prefabricated,
secured concrete buildings that are designed according to
national standards, the Uniform Building Code and locally
recognized building codes. The vaults are manufactured and
distributed by a handful of national vendors, and they are
used to house equipment only.
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Notwithstanding their essentially standardized nature,
Washington requires prior approval of design plans as well
as individual inspections of each vault. The time required
to obtain state approval typically ranges from 8 to 12
weeks. The national average is one week, and nineteen
states have no classification of cellular vaults and place
no requirements on builders, according to vendors.

The Washington Department of Labor & Industries has ruled
that since technicians must enter vaults periodically (twice
monthly) to check radio equipment, the structure must be
regulated as if it were a full-scale commercial building
"designed and used for human habitation. II Vaults must
therefore meet all building standards applicable to occupied
buildings such as mobile homes and business, despite the
fact that they simply store radio equipment. In 1994 alone,
this burdensome and unnecessary regulation has caused
substantial delay in the construction of approximately 15
cell-sites.

State of California - State regulations mandating simultaneous
cell-site permitting substantially hinders construction efforts.

• State officials have imposed a regulation that requires the
filing of all local permits simultaneously before a cellular
company can initiate any cell-site construction. This
unnecessary regulation adds significant costs and delay to
the construction of cell-sites, and often leads to absurd
results. For example, McCaw recently secured approval to
construct a new cell-site in a remote mountainous area. As
construction proceeded, a snowstorm occurred which required
McCaw to secure a local permit to plow some access roads.
This process should have taken no more than a few hours.
However, because of the simultaneous permitting regulation,
construction had to be halted, and an advice letter had to
be prepared by local attorneys and filed with the state
Public Utilities Commission before construction could
proceed.

For this reason, permitting in Santa Barbara, for example,
takes an average of two years because the state requires two
levels of review. First, all local permits must be obtained
simultaneously, then they must be submitted for review by
the California Public Utilities Commission ("PUC"). This
not only burdens the PUC, it imposes substantial costs and
substantially impedes the development of new services.

In its RF Comments, McCaw offered additional examples of

state and local regulatory actions that have significantly
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impaired the efforts of McCaw and others to construct or modify

facilities necessary to improve and expand cellular service. lSI

For instance, in Mount Kisco, New York, after a delay of nearly

two years, local zoning officials denied CTC's request to replace

an existing wooden monopole with an 85 foot steel monopole and

sectorizing the antenna. 191 Significantly, local officials had

originally denied CTC's efforts to construct the facility, which

precipitated litigation that had already delayed construction by

two years and had resulted in a judgement adverse to the

municipality. Similarly, in late 1990 CTC proposed to replace an

existing 100 foot lattice tower on a sod farm in Long Island with

a 100 foot monopole. However, the modification was opposed,

based primarily upon concerns expressed regarding proximity to

two schools. Because the town zoning board never issued a

decision, CTC was forced to serve the area with two cell-site

located elsewhere in the town. One of the sites went on-line in

October of 1993, but the other has been opposed in an appeal

brought against CTC and the town. Further, in early 1990, CTC

proposed to erect a 125 monopole on a horse farm on Long Island.

The site was opposed based in substantial part upon unfounded

concerns regarding health and safety. After more than two years

of opposition, the site was relocated to an existing water tank

lsi See McCaw RF Comments at 18-23.

191 Id. at 21. In stark contrast, while denying CTC's
proposed modification for health and safety reasons, local
officials approved a plan to mount municipal antennae on the
tower that were more numerous and of greater power than CTC's
proposed modification.
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where no local zoning approvals were necessary. 20 I Attached

hereto as Exhibit 1 is a list of court cases that further

illustrate the extensive, costly litigation that CTC has been

forced to undertake in response to local regulatory hurdles that

have prohibited or substantially impeded the construction of

vital cell-site facilities.

Conclusion

The FCC has clear legal authority to preempt state and local

regulations that frustrate Federal policies seeking to promote

the development of an innovative, efficient, competitive mobile

services marketplace. The foregoing examples provide

justification for taking such action. State and local

regulations nationwide have unduly delayed the expansion of

cellular service, imposed excessive costs on carriers and,

ultimately, the pUblic, and in some cases prohibited the

introduction of new service altogether. Clearly, there is an

immediate and compelling need for Commission action to establish

uniform Federal guidelines that will prohibit states and

localities from unduly interfering with the development of

cellular networks and other wireless services through zoning and

other land use regulations.

For these reasons, McCaw respectfully urges the Commission

to issue a Notice of Proposed Rule Making promptly and to adopt

rules preempting state and local regulations that have the

201 rd.
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purpose or effect of preventing or unreasonably delaying the

construction or modification of cell-site facilities.

Respectfully submitted,

McCaw Cellular Communications,
Inc.

Howard J. Symons
Christopher A. Holt
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Washington, D.C. 20004
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Iglltt 1

C.llula, :.l.abpl. (PIII'y y. 1D••ph.rg, 82 H.Y.2d 366, 604
N.Y.S.2d B95 (N.w York Court of Ap~al. 1993). In thi. landmark
d.ci,ion, New York'. lUqhe,t court held tha't Cellular One i. a
pUblic utility and, Dy virtue th.r.of, it. application fer au"
varianc. may b. jUdged by the l ••••r .tandard .pplioable te pUblic
utiliti.8. Citing Kltt,r At Cgn.pliaa%1d 14"gp v' Wgltman, 43
N.Y.2d 598, 403 N.Y,S.2d 193, the coun affir.-d the App.llate
Civi.ion Which affirmed the Supr.m. Court'. d.ci.ion in an Article
78 proo••din9 which h.ld th.t, a. a public utility, C.llular One
had .hewn that the .it. 'CU9ht wa. n.e••••ry to render ad.quat•
••rvie. and that no other luitabl. lite wa. availabl.. Th. c.l1
lite in qu••tion in thi. ca•• entailed the affixing of antenna. :0
a 70' wat.r tOWir and the con.t~u=tion of a mc~ul.r building on a
2051 aer. campu•••rving al a hOlM for neglect.d childr.n. The
Court affirom.d that C.llular On. adequately proved that the c.l1
lit. would not po•• a h.alth hallZcl to the luzround1nv aria, the
nlare.t dwel1ins being 400 to 500 fe.t fram tb. wat.r tower.

Cellular Xillp-gpi SneR'PY Y. MlXIE, 607 K.Y.S.2d 81 (A.D. 2cl Dep't
1994). In thi. ca•• , the Appellate D1via1on unanimou.ly affirmed
& Supreme Court Q~d.r in an Article 78 proc.eding wh1ch annulled
the aeoi.ion of the Planninq Board of the City of Gl.n Cov. 4.nyinq
Cellul&% One'. application for a lpeeial ule permit and for .ite
plan approval. The propo.ed lit. va. coapri••d of antennal to b.
affixed to an already exilt1nq wat.r tow.r and th. .rection of a
modular building OD the 9rovDdi of a oountry club. Tb. Dear••t
dw.lling i. approximat.ly 60 f.et from the water tower. The
Appillate Divilien characterised the intru.ion into the oommunity
r ••ultinv from the cell .ite al "V.ry minimal. II The Supr_ Court,
in it. deci.ion, noted that neither h.alth nor I.fety va. the ca.i.
for the Planninv Board" danial ot C.llular On,'1 application and
that any r ••Ultinq noil' from the lite would have minimal impact on
nearby relidentl.

,a!pe •• Taylor, 178 A.D.2d 979, 578 N.Y.S.2d 327 (4th D.p't 1991).
In thi. matter t the Zoning Board of Appeal. of the 'rown of Bllicott
granted a .pecial u•• permit for the .r.ct1cn of a 400' antenna
tower in a re.idential d1.t~lct to fao1l1t&t. tbe tran.mi•• ion of
cellular tel.phone .erv1c.. ~h. aoar~" ~101.1on wa. atfirmad on
appeal. The Appellat. Co~t not.d that oellular communication i.
• public u1;11J..ty ••:v1c. and that the Zoning Board of App.al.
corr.ctly conclud.d that the tower would not interfere with radio
~ec.pticn or or.ate h.alth or .&~.ty ri.k••



C.llular ;.1I"9P' SM,., I' ba4Y'9, (Supr.me Court, w••teh••t..r
Co~nty, Index Numb.r ~1-194!8, 10/15/J21. In thi. ca•• , Cellular
On. brouqht an application D.for. the zoninq Board of App.al. of
th. Town of Yorktown for ... lpecial UI. permit or, in the
alt.rnative, for a ule varianc. for the .r.ction of a 190' lattice
tower and. modul...r building on prop.rty l.a••d from a private
.ohool. 'rhe n.ar••t r.lid.nc. would b. 800' from the propol.d
lattic. tow.r. Th. loninv soard of App.al. h.ld that C'llular On.
i. not a p~lic utility, denied the .p.cial u•• permit and deni.d
the varianc. on the ground. that C.llular On. had tail.d to Ihow
und.u. hard.hip. In the Court'. d.oi.ion r.lating to the Artiel. 78
proa••din;, the Court h.ld that C.llular On. had lubmitt.d
luffici.nt proof to .how that the tow.r wa. n.c•••ary to r.nd.r
eaf. and ad.quat. ..rvic. and that no alt.rnativ. lit. w••
availabl.. Th. Court acc.pt.d the t'ltimony off.r.d by C.ll~lar
On.'1 exp.rt that expo.ur. l.vel. of .1.ctrc.agD.tio .n.rqy would
b. below r.oo;ni.ed h.alth .tandardl and would have no .ffect on
the .chool build1ng near th. tow.r.

CIllul'r ,.11'-", esp", ,. Ao'-'1~, (Supreme Court, Suffolk
County, Ind.x Number 91-179", 2 11 g2). In thi. _tt.~, tbe
Southold Town loning Board of App....l. a.n1.d C.llular On,'.
application fer a .p.cial .xc.ption p.rmit. '1'h. SuprlJDll Court
grant.d Cellular On.'. applioation brou;ht pur.uant to CP~ Article
78 rlv.rling and annullin; the lonin; Board of App.ll.' d.nial.
Th. propoaed 0.11 .it. in thi. ca.' conlilt.d of a 104 ' monopole
with modular buildinq adjac.nt thlr.to to b. Ir.ct.d in a limitld
bUlin••• diltrict on an BO,OOO .quar. foot parell. Th. Court h.ld
that Cellular On. i •• public utility and that the h.alth impact on
the cell ait. would b. n.gliv1bll.

C.11u115' ;.1-8"98' eM''', y. I.Ft"I', (Supr.me Court, Plltnam
County, Indlx Numb.r 13=t 0, 10/5/13). In thi. ea.l, C.llular
On.'. application to the loning Board of Appeal. of the Town of
Philip.town tor a .peoial u•• P'rmit, int.rpr.tiv. rulinq, and ar.a
varianc. wa. d.ni.d. C.llular on. brouliht an Articl. 78 proo.tdin;
•••king a jUdgm.nt annullin, and ••ttin, a.id. the loning Board of
Appeala' d.et.ion. Thi. propo••d c.ll .it. wa. to b. mad. up of •
100' monopole and modular buildin9. Th. lupr.me Court vrant.d
C.llular On.'. petition c1ttng g.11ullr Op. v, BO.'Db.rg al
authority for holding that C.llular On. i. a public utility to b.
adjudq.d by the l ••••r .tandard. atfcrded to public utiliti.. in
lonini matt.r.. In r~lin9 in favor of Cellular On., the Court
not.c:1 that th.rl va. no community oppc.ition to C.llu.lar On.'.
applioation and that the Board'. oonolu.ory opinion of the .ltl'.
potential for neg.tiv. a••th.tic impact and dama'l' to touri.m an4
real ••tat. valu•• wa. not aupport.d by the record.
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